
Medicolegal
Liability for Negligence in Making Diagnoses—Patients

Entitled to Thorough Examinations and Proper
Instructions—Results and Damages

(Rogers vs. Kce (Mich.), 137 N. W. lt. 2GQ)
The Supreme Court of Michigan affirms n judgment for

$1,000 damages in favor of the plaintiff for alleged malprac¬
tice on the part of the defendant in neglecting to properly
diagnose a fracture of the neck of the left femur, when pro
fcssioimlly called to attend the plaint ill', and for unskillful and
negligent treatment of the saine. The court says that nt
the time of his injury the plaintiff was 55 years of age and
a saw filer by trade, While lilting a circular saw weighing
from 130 to 140 pounds, and turning to carry it. he felt some¬

thing give way ill his hip, causing him to drop file saw. lie
soon resinned his work, continuing during the balance of the
day, mostly in a sitting posture, and walked home at night
on an earth path, a distance of about half a mile, by the
aid of sticks used as canes. He continued at, his usual work
the next day, which was Saturday, and (he following Monday
 walking to and from the same with some difficulty, using
canes, sometimes receiving assistance from others. On Mon¬
day evening his condition was such that he called the defend¬
ant to attend him professionally, Ihe defendant being a regu¬
lar physician retained by the mill company for which the
plaintiff worked to professionally care for its employees.

The testimony was in conflict as to much of vviial was

claimed to have occurred (luring thai and subséquent visits.
The defendant testified that he found no symptoms of a

fracture of Ihe femur; that, if there had been any fracture
or dislocation of the hip, he made such an examination an
would have disclosed it; that, from his examinai ion and the
history of the t raiisaclion communicated to him by the plain¬
tiff and his wife he diagnosed the case as sciatica, and pre¬
scribed therefor the application of a mustard plaster: thai
lie did not think the plaintiff's condition wns caused by what
occurred nt the mill; that on visiting the patient Ihe follow-
in:: day the defendant reached the conclusion from his state¬
ment that he then had no pain, that the trouble was not
Sciatica, but nuire probably paralysis; that he ordered the
plaintiff to rub the muscles, but gave him no further treat
ment at that time because there was nothing further to do
except, to waif lor developments; (bat lie continued his vi-ils
for nearly a month, and was still uncertain what, ailed the
plaintiff, but thought, he had sonic spinal trouble and sugges¬
tions of locomotor ataxia: that the plaintiff was able to be
up and around and walk, though with some difficulty* that
he furnished him crutches on which he later visited the
defendant at his office.

After the defendant ceased his visits, or about iwo months
¡nier ihe injury, the plaintiff consulted another physician,
who diagnosed the case and found him suffering from a

fracture of the neck of the femur, and dislocation which had
not been reduced, and which had existed for sonic time, a

fibrous union having developed. The limb was shortened over
two inches, and could be projected backward and forward
bui not, sidewise. Various other physicians, who subsequently
examined the plaintiff and testified as experts in the ease.

confirmed this diagnosis and a statement as to the importance
of prompt attention to such cases, and the hopelessness of
successful treatment after the lapse of any considerable length
of time.

There was not only an abundance of testimony lo justify
(he court ill leaving to the jury the question as to whether
the plaintiff was suffering from a fracture of the neck of
Hie femur at the time the defendant first visited him pro¬
fessionally, and the fact that he was being established, there
was also abundant evidence to go before the jury on the
issue of the defendant's negligence ill failing to properly diag¬
nose and treat J*he case, for, on the assumption that the
plaintiff was Buffering from the fracture, as staled, when

the defendant first visited him professionally, the testimony of
the physloian8 called as experts by both sides ns to what he
could and should have discovered and done was sufficient to
raise an issue of fact as to the defendant's negligence ill
failing to properly examine, diagnose and discover the fracture,
ill directing the patient to walk and move the broken limb
instead of keeping it quiet in «me position, to aid a bony
union, and in not Informing him as to the nature of the
injury, so he would be advised and could Cooperate with hSs
physician understanding^ in the treat incut given.

The law is well settled that a patient who employs a physi
eian is entitled to a thorough and careful examination, such
as the condition of the patient and circumstances will permit
with such diligence and met hods of diagnosis for discovering
Ihe nature of the ailment as are usually approved and prac
I iced by medical men of ordinary learning, judgment inn'

skill, in similar localities. If, by the exercise of such calf

and skill, the fracture would have been discovered, n faillir»
to properly diagnose is négligence; and it is the duty of !>

physician, in taking charge of a case where there is a broker
limb, to inform and instruct the patient as to his conduct
and what caution should be observed ill moving or using thf
limb while it i- being treated.

The serious proposition urged and argued by the defendant's
counsel was this: Assuming that the defendant did or omitted
to do all that was claimed by the plaintiff, and conceding thai
the testimony would support the jury in so finding, there was
no proof that the plaintiff suffered any injury as a result;
the testimony, on the epnt rary, showing as good a recoven

as ordinarily obtains under skillful treatment with a patient
of the plaintiff's age following a fracture of the neck of the
femur. That the correct treatment and probable results were

scientific questions is undoubted, and the law seems well
settled that malpractice must be substantiated by the testi¬
mony of expert witnesses in order to prevail, it, being propel
for other witnesses lo testify ns to the treatment and ¡lets
of the defendant, and Hie province of experts, physicians and
surgeons lo say whether or not the same was proper and the
proper results, lint if was the defendant's own testimony
that he did not diagnose the case as a fractured femur, that
such condition did not exist, and he gave no treatment I'm
such an injury. As a result the questions for the experte
resolved t heniselves largely into the difference between propel
treatment and no treatment at nil. The allegations related
to offenses of omission rather than commission. The court
thinks, however, that there was testimony from which illjurv
lo some extent might be inferred from the ( real ment, given
The defendant diagnosed the 1 rouble successively ns sciatica
paralysis and locomotor ataxia. So far as he administered
any treatment, il was lor those maladies, He directed the
application of a mustard plaster, and later ma-sage and rub¬
bing the injured hip with it liniment. The plaintiff testified
that this was very painful. Tain and suffering from a wrong
treatment are an element of damage, He directed the plaintif!
to walk and exercise Ihe limb, Portions of bis own testimony
indicated that this would be injurious ami contrary to n

proper treatment.
The testimony given by the various physicians relative tc

tlic proper I rent nient of such an injury imported clearly that
a patient Buffering from such an injury on calling a physi
eian is entitled I o approved methods of treatment from which
experience of the profession indicates beneficial results ¡in

probable and lo be anticipated, and, if not an entire recovery.
a belter ultimate condition than if left lo chance. If BO,
can it not be legitimately inferred by a jury that the
plaintiff, a strong man, who untreated and with his recovery
left to chance, "shows as good results as would ordinarily
obtain in a patient of his age under skillful treatment," if
properly and skilfully treated would, in all probability, have
a better recovery and be in yet better condition'' The court
thinks such testimony presents an issue of tact for the jury—
on probability, it is true. The issues of sickness and healing.
life and death, arc too uncertain to be otherwise forecast, but
negligence which deprives a man of such probability is more
than injury without damage,
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What would constitute • an injury lo the plaintiff in an
action like the present has been thus defined: "Any want, of
the proper skill or care which diminishes the chances of the
patient's recovery, prolongs his illness, Increases his suffering,
or, in short, makes hi« condition worse than it would have
been if due skill and care had been used, would, in a legal
sense, constitute injury." Craig vs. Chambers, 17 Ohio St. 253.
Until the learned experts testify that no treatment would
avail or be beneficial, that no better results ¡ire probable with
treatment than without—in other words, that a physician is
useless in such a case—the court thinks that such facts us
were shown in this case present an issue for the jury.

Admissibility and Weight of Evidence in Action for Services
in Another State Met hy Charge of Malpractice
(Fetngold is. Lefkovit» (Ter.), U,l 8, 11'. It. 31,6)

The Court of Civil Appeals of Texas reverses u judgment
rendered for the defendant, and remands for a new trial this
cose brought by the plaintiff lo recover $9!) for professional
services as a physician, rendered in Hie city of Chicago, III.
to an infant child of the defendant, and $5 paid for a micro
scopic examination for the account of (he defendant. The
court says that the plaintiff was a regularly licensed and
practicing physician, und was called in by Ihe defendant, to
treat the child, and the. evidence raised no issue as to the
reasonableness of the charges made; but it, was contended
that the treatment given the child was not proper, and that
the plaintiff was Incompetent, negligent, and guilty of mal¬
practice and iinskillfulncss in his i rent ment. The testimony
of the plaintiff and of another physician, however, made a

prima facie case, and showed that Ihe treatment given was

necessary and proper; that the plaintiff was competent, and
guilty of no négligence, malpractice, or unskillfulness,

II, was true that, (he testimony of the plaintiff was contra
dieted in certain respects by the defendant and his wife; but
those contradictions were not, mi the ma I erial issues in the
case, and, assuming the truth of the testimony of Hie defend¬
ant and his wife as to those disputed matters, they did not
support a finding that the treatment was unnecessary or

improper, or of any negligence, malpractice, unskillfulness,
or incompeteney on the part of the plaintiff. At, best, the
testimony of the defendant and his wife would no more than
suggest a surmise or conjecture of Improper treatment. It
was true the defendant, stated thai the plaintiff was an

incompetent physician; bill that was plainly only an opinion
of his own on a subject of which he was in no wise shown to
have any knowledge. That the plaintiff was not qualified, or
that his treatment, was negligent or unskillful, must have
been shown by some competent evidence, in order to sustain
a verdict in favor of the defendant ; and it must not be based
on surmise or conjecture, or supported merely by the opinion
of the défendant of inconipetcncy, when it was manifest that
such opinion was of no value. As to the item of $f> paid for
microscopic examination, there was a conflict in the testimony
as lo whether or not, the examination was authorized by the
defendant.; and if he «lid not authorize it he would not be
liable for it.

'the question of whether or not the plaintiff had complied
with (be laws of the state of Illinois ami was authorized to
practice medicine in (hat state should not have been submitted
to the jury for their determination if the finis in regard
t hercio were Undisputed; while, if there was any dispute, Ihe
court should have Informed the jury what, was required by
the laws of the slate of I Hi nui.-,, in order Hull they might
determine from the facts before them whether or not Ihe
plaint ill' had complied with those laws. Itui there was no

error in excluding a copy of the plaintiff's license to practice
medicine when the failure to produce the original was not
satisfactorily explained. Neither did the court err in exeliul
ing a certificate ¡>f the county clerk of Cook county, 111., to
the i fleet that, the plaintiff' had registered his license in that
ollice. At, any rate the exclusion of Hie license and certificate
was immaterial, in view of Ihe fact that the plaintiff' wns per¬
mitted to testify, without, objection, flat, he was a regularly
licensed and practicing physician.

Case Properly Presented under Medical Practice Act
(Stiles r.v. State (Tea.), 11,8 8. 11'. /.'. 326)

The Court of Criminal Appeals of Texas affirms a con

viction of unlawfully practicing medicine without a certificate
from the State Medical Board, or a diploma from some accred¬
ited medical college, etc. The court says that this prosecution
was not had under Article 7f>0 of the penal code, which was
Section 4 of the Act of 1007, making it unlawful for a per¬
son to practice medicine without registering a certificate or
license with the district clerk of the county of his residence,
but if was undei' Articles 7.r>l to 7.r>(>, inclusive, which arc,
respectively, Sections 5, (i, 7, 10, l,'l apd 14 of the act of
1007, and which require each person, before practicing, to get
11 license or have a diploma. Consequently il. was not nec¬
essary for Ihe information to allege the county of the defend¬
ant's residence, and that she had not registered her certifi¬
cate or license in the district clerk's ollice of such county of
her residence, as certain eases hold is essential when the
prosecution is under Article 760. Nor was there error in the
charge of the court in that it, authorized a conviction oil
transactions occurring prior to September I, 1911. It was

line that the state could have carved out the first and sec

ond days of September ¡is Ihe days on which the offense was

Committed, as each day was a separate offense, and. if the
allegations in Hie Information had charged that the (iliense
was committed on the particular dale of September 1. and
110 other, then the proof and charge should have been so

limited; but, instead of carving for said date of September 1,
Hill, or any other specilic time, it embraced the whole of
the period on and prior to September I. 1011, to within the
period of limitation. All Ibis was to the defendant's advan¬
tage, and not her disadvantage, for, if convicted, as she was,
and ihe proof embraced a period of from the early snniinci
of 1011 up to and including September 1, 1911, that, con

viction would be .a bar to any and all other offenses in that
county for any time within such period.
Liability of Employers for Injuries from X-Rays Applied on

Their Demand
(Jones-vs. Tri-Btate Telephone und Telegraph Co. (Minn.). 136

,\. ir. it. 7i,n
The Supreme Court of Minnesota affirms a judgment for

(lainages for personal injuries alleged to have been sustained
by the plaintiff in being exposed to x-rays by a physician
employed by the defendant, which wanted the picture for
ils own purposes, probably as evidence in case the plaintiff
should bring suit against if to recover for the injury received
in an accident. The court says Unit, Ihe somewhat unusual
facts were that, the plaintiff received an injury while in the
employ of the defendant as a lineman. A physician was

called who diagnosed the case as a displacement of Ihe saero-
iliae joint, and used heroic treatment that, was claimed to
have resulted in forcing the joint into place. The plaintiff
was making good progress toward recovery, when the general
manager of the defendant requested him to submit to an
x-ray picture being taken. 'Ihe plaintiff opposed this, express¬
ing his fear of injurious consequences, assuring Hie defendant's
manager he was all right, and offering to release the defendant
from all claims for (lainages on account of Hie injury. The
plaintiff's physician also opposed the taking of the x-ray
picture. Hill the manager guaranteed that the taking of the
picture would not, injure the plaintiff, and threatened to dis¬
charge him if he refused to submit,. After a, good deal of
hesitation ami resistance, the plaintiff finally consented that
the piel lire might be taken, and he was taken by defendant's
manager lo (he ollice of the physician employed by the défend¬
ant for the purpose of taking the picture, who applied tlic
s ray over the abdomen for the purpose of taking a picture
of Ihe saero-iliae joint. The plaintiff testified that, the cur¬
rent, was left, turned on for more than seven minutes, claiming
to have received a severe burning of the tissues by the applica¬
tion of the x-ray, and, as a result, to be Buffering from paral}sis of the bowels.

The relation "f physician and |in(ient did not exist between
the physician who made the application of the x-ray and the
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plaintiff. The physician was the servant of the defendant.
The case was the same, therefore, as if the defendant's man¬
ager, or any oilier agent, or employee, had inflicted the injury,
und the rule of respondent superior, or let the master answer,
applied, rather than Hie law relative to the liability of a

physician or surgeon lo his patient, or to Ihe liability of a
master who employs a physician to treat, his servant.

II is ipiite clear to the court that if. was a case for the
jury. It was not necessary to determine the effect of the
manager's guarantee of safely on the liability of flic defend¬
ant. The instrumentality was tinder the exclusive control of
Ihe defendant, and there was sufficient evidence that injury to
Ihe subject was not a necessary result of the taking of an

x-ray picture, if proper instrumentalities and proper care were
used. Certainly the court cannot say that the plaintiff's
injuries were not the result of the exposure. These fuels were

enough to make the ease one of res ipsa loquitur, or the
matter speaks for itself, and to make the burden on the
defendant to show that there was no negligence. The defend¬
ant «lid not show this, at least conclusively. Indeed, there was
Sufficient evidence of negligence, even without the res ipsa
rule, to make a case for the jury.

COMING MEETINGS
Amhbican Medical Association. Minneapolis, .Tunk 17-20

American Academy of Medicine, Minneapolis, June 18-15.American Proctologjlc Society, Minneapolis, June 10-17.
Conf. of Slate and l'rov. Hoards. SI. Paul, .lime 18 1 1.
Maine .Medical Association, Portland, July --.'¡.
North Carolina State Medical Society, Morebead City, June 17.
Washington State Medical Association, Everett, July 14,

AMERICAN NEUROLOGICAL ASSOCIATION
Thirty-Ninth Annual Meeting, hold at Washington, l). C.

Mini 5-7, 1913

Giant Tumors of the Conus and Cauda Equina
Dus. Joseph Collins and Cha*bxes a. Elsbeeq, New York:

The patient begins to complain of pain and stillness in the
back, extending down the posterior aspect of one and then of
the other thigh. Tbc pain is intermittent at first, and later
is continuous. After the expiration of a year or more, the
symptoms become worse; single or double drop-foot appears,
Ihe lower limbs become weaker and stiller, and knee- and
anklejerks disappear. Then follow difficulties in the func¬
tions of the bladder and rectum, irregular sensory loss, rigid
itv of the lumbar vertebral column and tenderness of tic
lumbar spines. I'eroneal palsies are regularly found with
electrical changes. The patients arc often suspected of tabes,
mid have usually been treated for long periods for sciatica.
The important Features of the clinical histories were the fol¬
lowing: A history of one or more years' duration; pain ill
I lie small of the back sooner or later extending down one
mid then the oilier extremity; stiffness of the back in the
lumbar region; increasing weakness and si illness of the lower
extremities with loss of power of dorsal flexion of the fool.
and slight, disturbances of the bladder and rectum. The
! m port mil features of the clinical examination were the fol¬
lowing! rigidity of the lumbar vertebral column; weakness
and stiffness of the lower limbs; paralysis of the peroneal
groups Of muscles and sometimes of the tibinlis milieus group;
drop-foot on one or both sides; absence of knee- and ankle-
jerks; tenderness of Ihe lower lumbar spines; irregular and
iliisymmetric sensory dist iirbiinees; lumbar piuiiiure usually
negative, no Huid obtained, Wassermann test and roentgeno-
."rani negative. The typical lindings at operation consisted
°f a large reddish-brown non-vascular tumor within the dura,
Whioh filled up the entire lower part of the spinal canal, sur¬
rounded the roots of the cauda equina and extended upward

on the conns, with which it was not closely connected. The
growth is not intimately connected with the inner surface
of the dura, and can be easily freed from it, after which the
inner surface of the dura is found to be smooth and glisten¬
ing. The growths arc well encapsulated above, but are closely
eounecled with the nerve-roots below. The peculiar features
of the tumors are their large size, the late appearance of
bladder und rectal disturbances, the relatively small amount
of sensory loss in spite of the fact that the tumors fill up
the entire lower part of the spinal canal, and the benign
course of the disease, without, tendency to perforate the dura.
Operative interference should be done in two stages by the
"extrusion" method. If (be cases are recognized early, radical
removal of the growlhs should be possible.

DISCUSSION
Da. Archibald Church, Chicago: i am reminded by Dr.

Knapp's paper of an interesting experience of comparatively
recent date; the recurrence of three 1 iimors followed by three
successful operations in the same patient. The first tumor
made its appearance four years ago. At the cud of a year
the patient was entirely paraplegic. Dr. il. T. Patrick saw

the case in consultai ion. Dr. ,1. B. Murphy operated. A
tumor was removed from the cervical region. The patient
made an uneventful recovery and in flic course of six months
she recovered. At the end of two years she began to have
the same symptoms of spinal tumor and within six months
had developed the same symptoms. A second operation found
another growth in connection with the pia about one inch
lower than the lirst tumor. Whether this was a recurrence
of the first growl h we did not. know. It was supposed to
be essentially an independent neoplasm. For nine months
she had comparative freedom. Two weeks ago she came back
to Chicago for recurrence. Early last, week a third operation
was done and a third tumor removed. So we had one on
the right, one on the front, and one on the left. I have had
two cases of cauda equina tumor. About eight years ago
a surgical friend had (he typical manifestations of caudal
lesion. This ciulot holioinatons growth tilled the entire neural
cavity and was supposed to be so intimately related to the
cord that no attempt was made, to remove it. The man

perished from kidney trouble. About three years ago 1
saw a young boy with terrible pains in the legs who had
been treated for hysteria. After ninny months of observation
he showed a little area of sensory loss corresponding to Hie
cauda, and on ihis comparatively slight symptom, although
the bladder was not materially affected, an operation was

dime and an infiltrating endot helioinnlous neoplasm extending
from the middle of Hie lumbar spine to the lower end of the
sacral canal was uncovered. It was not considered feasible
to remove it and safest to let the case take its cours".

The operation wound has remained perfectly solid. The
symptoms have not increase.I. but a t reniendoiis growth has
invaded the abdomen, giving the appearance of a six months'
pregnancy. Apparently the pressure has been relieved from
the caudal region so that further neural symptoms are inhib¬
ited, and the growth has gone in the anterior direction. This
large caudal involvement, may be more frequent than we

Buppose,
Dit. \V. M. LESZYNSKY, New York: The lucre fact that

one cannot obtain cerebrospinal lluid should lead to a differen¬
tial diagnosis between tumors of the cauda equina and inflam¬
mation of the roots.

Dit. William G. Spilles, Philadelphia: This subject ot
the root neuritis confined to the lower portion of the cord
is one of great interest, due cannot help wondering whether
in Ihis case there was a meningitis of a certain degree, possi¬
bly of a considerable degree, and whether the root changes
were not part of this meningitis. Hr. Eisberg said that the
cord showed nothing to the naked eye. There may be marked

meningitis which is not to be detected by naked eye at all.
Tumors vary greatly according lo whether they are in the
upper part of the cord or in the lower. In Ihe upper they
nie more of the type of fibroma and endot holioina. well-
defined tumors that may readily be removed in most eases

(Concluded from paije. 1810)
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